9/7/78
Memorandum 78-59

Subject: Schedule for Work--Priorities for Topics

Each fall, in addition to reviewing suggested new topics, the
Commission sets priorities for work on its current calendar of topics
and schedules its work for the next few years. It should be recognized
that any schedule must be tentative since new topics may intervene and
since it is difficult to predict the amount of time that will be re=-
quired to prepare a recommenﬁation on any particular topic. In addi-
tion, priorities may require revision in light of requests or sugges-—
tions from legislative committees.

The current calendar of topics authorized for Commission study is
attached as Exhibit 1 (pink). This memorandum discusses the future
prospects for toplcs on the current calendar and presents the staff
recommendations for priorities.

The staff recommends that the Commission's resources during the
next year be devoted to finishing up the two major studies presently
underway--the guardianship and conservatorship revision and the com—
prehensive enforcement of judgments statute. Other smaller topics, such
as general assignments for the benefit of creditors, selected evidence
problems, and quiet title actloms, should be worked into the agenda as
time is available. A rough schedule for submission of recommendations
to future legislative sessions Is set out as Exhibit 2 (green).

Child custody, adoption, and related matters. During the coming

year, we should finigh up work on the guardianship-conservatorship revi~
sion, which is our major legislation for the 1979 session. This is the
first step in the child custody revision. We have in hand studies pre-
pared by Brigitte Bodenheimer on both child custody and adoption. How-
ever, the Legislature is very active in both of these fields and the
studies are somewhat obsolete.

Cur consultant, Brigitte Bodenheimer, advises that she will be
heavily involved in working on an international treaty during 1979 and
will not be available to the Commission until sometime in 1980. She
believes that recent legislation has taken care of most of the problems
identified 1ﬁ the child custody study she prepared for the Commission.
She believes that the major need in the adoption area is a complete
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redrafting of the existing provisions to provide a well drafted and
organized statute. Recent legislation has dealt with some of the
problems she identified in her study and other problems are very con-
troversial. If the Commission believes that adoption should be given a
Priority, the staff will attempt to prepare a draft of a new adeption
law before the end of 1979, will submit the draft to Professor Boden-
heimer for review and revision during the first six months of 1980, and
submit a revised draft to the Commission for consideration toward the
end of 1980. This procedure will permit the staff and Professor Boden-
heimer to work out the bugs in the draft and identify the policy issues
for Commission determination. This procedure would probably permit
submission of an adoption recommendation to the 1982 session.

One issue in connection with child custody is whether the rule that
an appeal does not stay a custody order should be reversed. See Exhibit
3 (buff). The Commission considered this matter briefly at an earlier
meeting, and deferred it until this time. The reaction of those Commis-
sloners who expressed a view was that existing law is satisfactory.
Shall we solicit the views of others on this topic, or shall we just
drop it? Judge Sims may have views on this problem.

Creditors' remedies. Our major unfinished creditors' remedies

project at present is the comprehensive enforcement of judgments stat-
ute, which includes redemption. The Commission has already made most of
the major policy decisions in this area, and the staff has drafted all
the necessary legislation, which is simply awaiting Commission meeting
time for review.

The two major unresolved areas are the homestead exemption and
liability of community property for debts and exemptions of married
persons. We have a study by Chuck Adams on the homestead exemption,
which will be scheduled for discussion at the next meeting. And we have
retained Susan Prager as a consultant to prepare a study of community
property and creditors’ remedies problems, which is due March 1, 1979.

The staff recommends that we devote our major resources during the
coming year to preparing the comprehensive enforcement of judgments
statute for introduction. We should be able to get out a tentative
recommendation in April of 1979 that is complete except for the commu~
nity property problem. We would revise the recommendation in the Fall
in light of comments received, and be able to introduce the legislation
early in the 1980 legislative session. That would be our major legisla-
tion for the session.
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The Commission also decided last year to undertake a study of the
law relating to general assignments for the benefit of creditors, with
a view to introducing a2 bill in the near future. We have had a student
prepare an analysis of the law relating to general assignments, with a
comparison of the statutes of major and sample jurisdictions. The staff
has available presently a large volume of resource material on this. It
shouldn't take much staff or Commission time to prepare any needed
legislation on general assignments. The staff recommends we work on
this project during the coming year with the view to introduction of
legislation in the 1980 session.

The Supreme Court in Isbell v. County of Sonoma, 21 Cal.3d 61

(1978) has held the confession of judgments statute unconstitutional as
applied to nonconsumer debts. This might be an opportune time to com-
mence review of the statute. It encompases only a few sections, and
could be reviewed and disposed of expeditiously.

Evidence Code, We have in hand Professor Friedenthal's survey of

the differences between the Federal Rules of Evidence and the California
Evidence Code. The staff supgests that we do not do the whole thing at
once as a major study, but that we work on separate independent provi-
slons on a piecemeal basis from time to time for variety. We could
devote an evening or a day to this study from time to time and introduce
individual recommendations on specific problems over the next couple of
legislative sessions.

During the last session, it was suggested that our psychotherapist-
patient bill be expanded to include registered nurses. See letters
attached as Exhibit 4 (blue). The staff does not believe that it is
legislatively feasible to add more professionals to the privilege. If
there are persons who feel this is necessary, let them carry their own
bill on the subject.

We have prepared a tentative recommendation relating to evidence of
market value of property for approval for distributlon for comment at
the October meeting. We will review the comments during 1979 and submit
the recommendation to the 1980 sessiocn.

Inverse condemnation. The Commission has available studies pre-

pared by Arvo Van Alstyne on substantive aspects of inverse condem-
nation, but the Commission's experience in the past has been that it is

difficult to prepare rational legislation in this area because of the
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tremendous financial impact and because of Constitutional limitations.
Our consultants, Gideon Kanner, Tom Dankert, and John McLaurin, have all
felt the Commission should give priority to this study nonetheless. Wot
to be ignored in this connection are the political ramifications of
Proposition 13. The Commission has requested the State Bar Committee on
Condemnation to suggest areas where 1t would be fruitful for the Commis-—
sion to work. The Bar Committee has discussed the matter and apparently
feels that procedural aspects of inverse condemnation is the only prof-
itable area. However, the Bar Committee, despite renewed reguests by
telephone and letter, has never given us any specific suggestions, and
has proceeded to draft their own legislation on at least on one matter.
In light of this experience, the staff suggests that we do nothing on
this toplc for the time being and leave this area to the Bar Committee.
Arbitration. There is a committee of the State Bar actively

working on the arbitration statute, They have obtained enactment of a
provision authorizing mechanics® liens in arbitration, and are investi-
gating attachment and other provisional remedies. The staff believes
there 15 no present need for the Commission to work in this area.

Nonprofit corporations. Assemblyman Knox has obtained enactment of

the nonprofit corporation legislation prepared by the Assembly Select
Committee. Consequently there is no longer the need to retain this
topic on our agenda, and the staff suggests we drop the topic.

Prejudgment interest in civil actions. The Commission has been

deferring consideration of prejudgment interest to avold possible
duplication of the work of the Joint Legislative Commlittee on Tort
Liability. The staff recommends we continue to defer this; the report
of the Tort Committee 1s due during the coming year.

Class actions. There is now a uniform act on class actlons, and

the State Bar 1s actively working on the subject. The Commission some
time ago decided that Jack Friedenthal should be ocur consultant on this
topic, but he would not be available immediately. The staff suggests we

continue to defer work on this topic.

Offers of compromise. The Commission has deferred consideration of

this topic in order to avold possible duplication of the work of the
Joint Legislative Committee on Tort Liability. This is not a large
project, and if the Tort Committee fails to deal with the problems, the
staff suggests we commence work in this area on a nonpriority basis,

with the goal of legislation for the 1981 session.
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Discovery in civil cases. Discovery has been on our inactive

agenda because the State Bar has been wvery active in this field. There
is considerable controversy as to what revisions, if any, should be made
in the law relating to discovery. The State Bar is planning to have a
committee make a major study of this area.

Possibilities of reverter and powers of termination. Marketable

Title Act. The Commission has retained Jim Blawle to prepare an analy-
sis of the problems in this area with suggestions as to the scope of the
Commission's study. The analysis 1s due June 15, 1979. It would be
premature to make any decisions concerning these topics before then.

Quiet title actions. The objective of this study is to glve quiet

title actions an in rem effect, and to correct other defects that have
been pointed out in the literatuwre. This will not involwve much staff or
Commission time, and we plan to work It into the agenda when time is
available, with a view to introducing legislation to the 1980 session.
Community property. The community property study primarily in-~

volves correcting problems caused by the egual management statute. The
staff believes we must start moving on this study promptly if we are to
do any good. If Susan Prager does a good job on the creditors' remedies
aspect of community property, we might wish to retaln her for the equal
management study 1f she 1s willing to continue on in the area. We will
teceive her study in March 1979:; and, at that time, we recommend that
the Comnmission move promptly to retain a consultant for the equal
management study.

Dismissal for lack of prosecution. The dismissal for lack of

prosecution statutes are inconsistent and do not reflect the case law
accretion. We should start now to find a procedure expert willing to
prepare a study on this area. The project should not consume a lot of
Commission time, We would hope to have legislation ready for the 1981
session.

£ivil Code Section 1464. This past session, the Legislature di-
rected us to study Civil Code Section 1464 to determine if it should be

revised or repealed. This section provides:

1464, What covenants run with land when assigns are named. A
covenant for the addition of some new thing to real property, or
for the direct benefit of some part of the property not then in
existence or annexed thereto, when contained in a grant of an
estate in such property, and made by the covenantor expressly for
his asslgns or to the assigns of the covenantee, rums with land so
far only as the assipns thus mentioned are concerned.
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This provision has been criticized in the literature, and it should be
a fairly simple matter tc determine whether it should be revised or
repealed. The staff would like to dispose of this one promptly, with
legislation in the 1980 session. If it appears there are more problems
here than anticipated, we will defer it for consideration in connection
with the marketable title study.

Abandonment and vacation of public streets and highways. The

Legislature has also directed us to study the law relating to abandon-
ment of streets. The objective is to get rid of the multiplicity of
statutes In favor of a single uniform statute. This is mainly staff
work, which we will do on g nonpriority basis when time is available.
Legislation should be ready for 1981.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



Memorandum 78-59
EXHIBIT 1

TOPICS CURRENTLY AUTHORIZED FOR STUDY
Status of Study

A - ARBITRATION (Auth. 1968) Enacted. State Bar
active in this field

B ~ BUSINESS LAW

100 - Modification of Contracts (Auth. 1957) Enacted
200 - Liquidated Damages (Auth. 1969) Enacted
300 - Parol Evidence Rule (Auth. 1971) Enacted
400 - Escheat; Unclaimed Property (Auth. 1956) Enacted

C -~ CORPORATIONS AND UNINCORPORATED ASSOCIATIONS

100 - Unincorporated Associations (Auth. 1966) Enacted

200 - Nonprofit Corporations (Auth. 1970) Inactive. Legislation
(not recommended by
Commission) enact¢d in
- 1978 '

D - DEBTOR-CREDITOR RELATIONS (Auth. 1957) ’

100 - Repossession of Property (includes Claim

and Delivery) Enacted
200 - Attachment : Enacted
300 - Enforcement of Judgments Under Active Study
400 - Assignmwent for Benefit of Creditors Staff study in
progress
500 - Confession of Judgment Procedures Deferred
600 - Default Judgment Procedures Deferred
700 ~ Procedures Under Private Power of Sale Deferred
800 ~ Possessory and Nompossessory Liens Deferred
E - EMINENT DOMAIN (Auth. 1956) Enacted
100 - Ad Valorem Taxes Recommendation - 1979
20G - Asgessment Liens Staff study in progress
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Freedom From Parental Custody and Control

Passibilities of Reverter and Powers of

Abandonment and Vacation of Public Streets

Undertakings for Costs (Govt. Code § 10331)

Dismissal for Lack of Prosecution (Auth. 1978)

T - FAMILY AND JUVENILE LAW (Auth. 1956)
100 - Guardianship
200 - Appeal of Custedy Order
300 ~ Custody of Children
400 - Adoption
500 -
G - GOVERNMENTAL LIABILITY (Auth. 1957)
H - REAL ESTATE AND LAND USE
100 - Lease Law (Auth. 1957)
200 - Partition Procedure (Auth. 1956)
g0 -

Termination (Auth, 1975}
400 - Marketable Title Act {(Auth. 1975)
500 - Quiet Title Actions (Auth. 1978)
600 - Civil Code Section 1464 (Auth. 1978)
700 -

and Highways (Auth. 1978)
I - INVERSE CONDEMNATION (Auth. 1965)
J - CIVIL PROCEDURE
100 -
200 - Prejudgment Interest (Auth. 1971)
300 ~ Class Actions (Auth. 1975)
400 - Offers of Compromise (Auth. 1975)
S00 - Discovery (Auth. 1975)
600 -
K - EVIDENCE {Auth. 1965)
100 - Evidence of Market Value

~ Status of Statute

Recommendation - 19?9
Have study on hand
Have obsolete study
Have obsolete study

Legislation {not recom-
mended by Commission)
enacted in 1978

Enacted

Enacted

Enacted

Consultant retained

Consultant retained

Inactive

Possible recommenda~
tion - 1979

Deferred
Deferred
Deferred

Deferred. State Bar
active in this fileld

Tentative Recommenda-
tion drafted



200 - Comparison With Federal Rules

L - COMMUNITY PROPERTY (Auth. 1978)

Status of Statute

S5tudy on hand teady
for Commission cof-
sideration !

Study re liability. of
community to creditors
due March 1, 1979



Memorandum 78-59
EXHIBIT 2

Proposed Schedule of Recommendations

1979 Legislative Session

Guardianship-Conservatorship revision (two or more bills)
Ad valorem taxes when property acquired for public use

Undertakings for costs

1980 Legislative Session

Evidence of market value

Enforcement of judgments

Assessment liens when property acquired by eminent domain
General assignments for benefit of creditors

Civil Code Section 1464

Quiet title actions

Miscellaneous Evidence Code revisions

1981 Lepislative Session

Miscellaneous child custody revisions

Abandoning or vacating public streets and highways
Dismissal for lack of prosecution

Miscellaneous Evidence Code revisions

Offers of compromise

1982 Lepislative Session

Adoption
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Memorandum 78-~59

EXHIBIT 3

19751 ADOPTION LAW 19

B. Puamsgrving tie Custopy StaTus Quo PENDING
ACCRLERATED APPRAL

1. The Present Legal Sttuation

One of the goals to which the adoption process should be directed is
the prevention of repetitive changes In the custody of the child. The
tamiliarity of the child with his daily surroundings is very important,
and is worthy of preservation by the adoption law whenever possible, !

Unfortunutely, the currzat law does not adequately protect the sta-
bility of a child's surroundings while custody orders of trial courts sre
on sppeal. The problems which occur during appeal of a custody de-
termination can be tliustrated by twn Californie cases, C.V.C. v, Su-
perior Court,"* discussed carliee in another context,'” involved & 2-
year-old girl who had lived with prospective ndoptive parents for some
8 months under an agency placement. After an unverlfied telephone
complaint cthe agency demanded the return of the child. The trial
court ordered the child to be delivered over to the agency. The pro-

spective adopters immedistely tiled notice of appeal. Thelr motion for

f

with & sisble home snvironment to sseurs healithy prychiclogical develupmwnt. Sectring
- sarty flaallty of ko adoption decres [n; lhe benstit of the sdopies i therefore not an
inportunt eomiderstion in adubl adontions. it bas been pointed out thei sdoption of
sduite could more sccurately be dascrited sy “designstion of an hele.” Md. ot 652, Sre
alsr tenBroek, swprc nota 353, st 264-85: Wudlington, Adoption of Adaits: A Family
Law Anomaly, 54 Connuts 1. Rev. 386, $77-80 (1969), buth of wiich jist additional
~ motivations for soms acult sdoptions, :

- Masy states, including California, permit the ndoption of adulty with simplified pro-
osedings whici do not require the consent of the astural perent.  Sev, eq, Cas. Civ.
Coos § 227p (Wost Supp. 1973). The care of Adoption of Sewalf, 242 Cal. App. 2d
208, 51 Cal. Ry, 367 (1966], ilhwsirates the pobential for abuse whick exists under such
statutes, Sewoll involved the sdoption of & younger woman by a ?1l-year-oid man, whick
the adopter’s reistives sought to szt mside afier hie dewth on the ground of fravdulent
feprwsenistions by the sdapiee. Whil exprexsing doubt that Lhe statute of limitations
of the sdoptioh Jaw wsa invended {o apply o adult sdoptions, the sourt defermined that
the titoe period for sftack oo an adult adoption on the basie of fraud wes tolled unil!
dtcovery of the fraud. Id. st 213, 226, 31 Cal. Rpte. 37879, 201; see Wadlington,
Mpra, at 51378,

Bocause the proposed 6-momh satute of Hmitations for witack on an adoption i
taltored specifically 4o the needs of chiidren, i I5 recommended that the result in the
Jewall case be codified. Aduci on sdult adopons shiould e yoverned by the penerst
frand statute of limitations of Car. Crv. Fao, Cook § 338(4) {West Supp, 1973}, and
¥y otber tma bars of general iaw,

420, See teat accompanying notes 40-47 supra; Dodentc'mer, The Rights of Chil-
dren ard the Crists in Custety Litigatior: Moditication of Curtody In and Out of Siete,
45 U. Cowo. L. Ravl 493 (157 }. _

4£21. 29 Cal. Apn. 3d ¥09, 106 Cal. ZI' 123 {1973).

421, See text nccompinyirg uotet 15476 spra,
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e stay of enforcement was refused by the trief court. The child was
then taken from the adopters and the same day was placed with new
prospective sdoptive parents.  The sppslinte court, sfter refusing & writ
of supersedens, ruled that the child's temoval from the adopters was
improper. Justice Friedman vharply criticized taking the child “from
the only home §t had ever known™*  Fven so, the court did not re-
store the child to the orglual adoptery, since further proceedings might
heve necessitatad yet another change, '™

Similacly, £# re Mardioge of Rusto'™® held that the telsi court’s
order chunging custody of & child from the mother to the father wes
impropet and reversed the order, but determined that the status quo-
the father’s custody—should be maintained peading a new hearlng in
the trial court. Justice Sims expressed some hope that “the injustics
dotie the mother may be tighted,”*® bot since | yesr and £ months
hed elapsed between the modificetion order and the decision on appeal,
the chances of 8 return of the child to the mother were ptobably slim,**f
In this case also the court hed refused a writ of supetsodens to stay
the changs of custody pending sppasl, 3¢

Both appetiate courts were setlously coacernad sbout the children
involved. Both courls ebborsed the ides of moving the children - ssc-
otd time, with the possibility that upen a new trial a ihded shift of cus-
tody might oceur, While they wers aware of the dilemme ¢hey faced,
the choles they msde—pressrvition of the status quo affer o revenible
inttint .,hangc of custody by the frs! court—opensd up the distinct
prospect that by the time new proceedings were concluded a restoration
of the child to ks original bome or custodian could o !unpr be «x-
pected realistigally. Under this sporoach the child likely is to remain
ultimately where he was moved lo-the first instasee by an érroncous
trfa) court decislon. The deciston In the lower court thus preempts the
gutvome on appeal

423, 29 Col. App, M & 93@ l(!;‘j(.‘ai Rpte. 3t 131, Soe aleo (4 2t #13 nd, 106
Oal Rmr 31 12538 n 1.

A4, fd. at 93025, T0E Caf, Bptr at %1,

A% 2Ol App. 34 T2, 98 Oxl Ry, L B LIRS

428, 14, nt 94, 98 el Row at 387

. The court mﬁ& that “ihe eitcumethames which have dewloped i the Intsim”

tabet be conaldersd,

435 i Fstff}n'? BﬁCai RBpis. \élﬁi‘it‘n’?

439, Much tne sams oulcoms wiz schieved i Stech v, Staek, VB9 Ol App. 34 157,
1§ Cel, Hpte, 117 (18640, whare the apooliede couet in virble! dewpaly refteined fon
even golng fucogh the motione of rewieelop 86 sironeous cusiody chinage that hod be-
oorne the mlatus g for 36 mombe, A oag 33B30 UL Cal Keir st 17950, The cout




1973; ADOPTION LAW 91

Thiz unfortunate previcament fuced by appellate courts in the ro-
view of custody ordete {s pertlaily due to calendar delays g appeal
which may seem like an etwenity In relation o & child's “sense of
tlme, "5 An even more impostant fsctor in producing the current
probiem wes the easciment of then-Section 949(u) of the Califorala
Code of Civil Procedure In 19559 Befors 1355 eny custody order
made by th trial court was sutematically stayed pendlug an sppeal, 2
I there was i immediatn need to move the chiid from a threatening
envitonment, application for rellef was made to the appellate conrt in
which the appen! wes pending and that court would order removal of
the child or other protective mensures if nacensary 4% In 1955 the leg-
Islature reversed the lnw: thetenfter to custody order was to be auto-
metlelly stayed pending appesl. Tiie custody order was to be cartled
out uriless the trinl judge who made the order in his discretion granted
a stuy. '™ Appellate courts cetalned thelt power to order 3 stay by writ
of supersedeas,’** but the primary declsion on whether to suspend &

called for & rezppruaisal and revislon of the Judiclal process in this feld, Id. ut 372-
75, 11 Cal, Rotr, ¢t 138,

450, “Thresr monthe inay #ol be 3 lusg time Tor an adult declbonmaker. For 4
younig chlid [t may be forevar.” Bogr Deraetety o THE OMILh, suprs now 27, at 43
{nole ). ,

41, Ch 170, § 1, P985 Ol Mt 63% {repoxind 1968), war ln ruost respects
Jdentical with Car. Ctv. Pro. Copt § 917.7 (West Supp. 19743, which repluced it.

432, Ch 3 [1850) Cal Btate. 107, gr emonded ch. 1407, & 1, {194%] Cal, Buin,
1525 (formerly Car. Cov, Poo. Copg § 946) (rapenied 1968); see AnMuErsong, smpra
tiovie 43, ut 104736,

433, Soe fm rx Barn, 39 Onl. 3d 25, 243 F3d 797 (1242): note 432 sspre,

434, Ch. 1407, & 1, [19537 Ol Stats. 2328 (formerly Car. Crv, Pro. Codbe § 946)
{repealed 1988). Car. Cov, ?m.l im? § $19.7 (West Supp. 1973) curcensly provides:

| tecting of an aposs! thall mon ety procesding az in those provisie
thi B ;&iﬁ? o1 gfderp gfhich award, ch&{z% oy ctheeridsi ?ﬁaci ?&f mmdr;:
including the tight of visitatlor, of & mingr okl In any civit action, % en sc-
tion under Uie Juverile Court Law, of in a specinl pmcetdlﬁi Ce e
[Plrovided, the triel court mey In e disgestion stay execution of sugH provie
pending review ot eppest ne for sach oher peclod or heriods a8 30 # tay
EnpEEE Gppropristy . . .

435 Cho 170, § 1, [1955] Cal, Btaixn 839 {repexhyd i363) (formstly £, Civ,
Pra. Cook 9490, the predecessor 1o Cat. Civ, Pre. Cops § 9007 (Wesi Supp. 19713,
contaiigd sn express proviion o this effest  See 44 Catre, £ Hev. 147, (4848
{1936}, The mitence in quentlon wus restioved iy (989, presumnbiy becavee it Inciuded
guestiontbile authoriny to Bus mjunedons, Ch 1031, § 1, [1963] Cul. Stets, 2670, see
ARMFTRONG, sipre note 41, 8f 349 [Supp, 19881, Howewer appeflate courie vetaltied
thair power lo {rstie =write. See CAL Const. ert, V88 1011 (West Supp. 1971): 44
Cavte. L. Rav. st 145, Jn (963, Tal. Crv. Pac. Dobe ¥ 933 (West Supp, 197%) wae
wdded, providing thet ihe srovisions of the chapir containfag ¥ 99707 “shall oot Himit
the powsr of the evlewing eomed o L o wiey prossedings duning the pendency of g
Eppest or i beus & wiit of supartedent , ., Or o msks wy ooder epprobirikie to pre
sctve tha etaturgus . . . 5
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custody order pending appuel was ‘¢ be 4 matter for the iria! court
Naturally, & trial judge who hae satisfied himself thet e child should be
separated from n former custodlen can rorely be perstaded to halt car
tylug out the order e has Just tade. Moreover, sppeilate courts sel
dot prast writs of supsreedeus fo prescrve the original custody status
quo pending the appeal.i**

The 1955 reverset of the law regarding the fate of oustody orders
pending appeal can be exslained vartially by the fact that oltr present
Insights concernlug a chiid’s baslc need for continuity ad not yet fully
penetrated the consclousness of legislators and the legai profemsion,
The leghiative motives for moving {tom an avtomatic stay of a custody
ofder to the extreme opposite, however, car only bs understood fully
by a review of the siuation which exleted prior to 1958.4% The Sy-
preme Court of Califoinle had izken the position at that time that the
custody situailon was frozen the moment an appea! was perfected, and
that fio further order concerning the child could theraafter be ehtered
by the ttin} fudge.*™  If the current custodiag abused or mistrested the
child, it was for the appellate owt to decide whether the chitd ehould
be moved from the dengerous surroundings,®® It thers wes 8 need

436, Sus, £g., Mancini v, Superior Court, 250 Cal. App, 20 2847, 323, 41 O, Rptr.

213, 216 (1954):
Applleation for o stay ehould ngw, other thap * . . o e dsusuel ey
gehey' [lefmiaa arived], In the fret lostancs be pade to the tris! ceudt, It
the triel court refiace 19 grant sueh an appilcation, nppllcation fs then isds
to an appelieie tribunal, erstofore wich wn epplicailon was 8 i the
Heet justance fn she discretlon of sa appelicle sours. Mow, i oty oalion the
ueston befars the ;af)paitaw gt on supersedenr did the it coutt pbise
dizeretion {a grantits o weivsdig o stay?

431, Ses UV L. v. Huperisg Coust, 33 Cnl Ang, 34 909, 108 Cab Byir. 123
(1873); In ve Martisge of Roseo, 21 Cal. App 3d 73, 98 Ol Rpir, 501 (I8} oots
434 rupm. One additlonal resson is i supersedess miny uot b loued (o siay ¥21 order
which bee already ‘en oxecwted. Soe Superior Court v Distect Cowrt of Apmecl, 64
Cel, 2d 293, 205.968, 419 B3¢ 183, 188, 14 ot Ber. 148, 121 (1928), Howsver, a writ
of mandgte might be prober. deptidlng on i elroumistances, 14 at 296, £15 P4 ue 184,
54 Cal. Rplr. ot 121, Buperdedess wuy granied, for cxzmple, in Adopiion of Cox, 58 Csf.
26 434, 374 B2 B33 24 Cul Hpdr, 864 {19505, holding that the trie? sourt hed abused
{ts discretinn ia meving 2 hild from the Interbn custody of it sicipective adopilve par
enly after the natire! paconts bed witigrawn thelr congent & edopton,

438, Fes Blate Bar Comuitise ot Admintytredon ot Iugtlee, Keporr, 29 i, %7
H.7. 224, 225 (19343,

438, “lurediction over all siodody matters i+ reravesd o sppeal from the trid
to the sppeiiste court”  ARKMEYRGNG, tuony oo €3, £o 1030; see Latoer v, Bupetior
Coirrs, 18 Cal 24 870, 6RO, 24T 126 331, 335 (0050,

440, Ree Bnorv Bure, 89 Snl, 24 35, S&ou 245 Pid TEY, KD CI9ELY, Y wx-
treondifury circnmiances requitimg Protection of the eoild during the zppiel g, an-
pheaticn may be mede o dhe aptelaie cowts for sppromate il Larner v. Superler
Coust, 38 Cxi, 2 875, 683, 243 P35 227, 92425 (19523,
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to make visitag argegennts, agald fhly war for the sppeliste court
W determbze ™ N g gucstion stowe soscerning perpiission for the
child in leave the state 1o 2ttend 8 serraia schoo, spels tie appeilate
wourt tad to Le approzched.™  Undesiandebly, however, the eppale
Iate coutts froquently yefused o ks infotin sidere. ¥

It was agednat (e bhackdrop of appsiiaie ceses ihot the lsglslature
geted fu 1935, In view of the ndewant posttion wken by the 3upreme
court, a legislative chiige wie needed i smpower the trial judge him-
el 1o tuke nesded uctics te remove & il from & dangerous situation
s 1o order whatever Interin monsiices wers tieeded during the ap-
peal.  Reiiel Irom the sppelizte comt wlyle come too Iate or nob at
Eﬂaﬁé

It fs epperent that the leadslatere oversbiot die tark whon It pro-
wided for tmmediste custody chutiges penddtiig the epoeal of ihe change
order. it remedied setivus shorteomings of prine favr by giving the trlal
fudge power to dsve iemporen ang incidental orders for he benefit
of the ohild.  Bul at the sume tlme It newaiad the werios new problem
thet hee boen described-~the vittuw? Radlity of en uppeal i the order
gppesied from has beso w offecr long beforn the declalon on appeal
I rendered.  Titc Jeglloture was not unmindful of the doubie or teiple
siffis In custody thot mishe resul # r ewsiody order 1s frst carrded out
tider ihe I94% Drgleigtion and sheee i 2 sibsequont revetsal by the
gppoliate court Xt siw that tils woidd cause hardshilp to the child, but
falt thai there would be fow laddaees dn whish the concluslons of the
tral court would be sevamed. S A¢ fim dime, the logiadeturs could not
facesee thet sppeliste courts would feal comalealsnsd sither aot o re-
verse at sl contrnry fo dhels betinr Didement ' or to revere without
moving the child®-~in Loth instanoss msking 5 dellbsrate thoice to
safeguard the chilld 2t the axpencs of funiwi.gy the purposes of en &p-

461, Ses QaMoar v Susedor Coust, M Cob 2 898, 650, 247 P24 478, 09
£i98d).

£42, Lemman v Bupieo. Towd, I3 ORb BO0FS ADLUE W42 BAd 831, 3031
{18523,

443, CF Gasger v, Gautroe, SR Col 20 081 Gea<82, 247 PLod 329, 390-11 (1953)
{rampunine o167 i Gusiter v Brpecfor Coor, 38 200, B4 K58, 202 P26 228 (19521).

444, Sex dd e L lowe 1Y MALET (135}

443, Serid

485, Jeq, op., dinck v Yok 1B EoAwe 13T 00 Ol Boate D (ieasy

HRE Fee, vp, ©OV80 v Dwmidse Jourt, 39 095 Agn WOE0% 930.31 188 L,
Bptr, §33, 330 Q399550 i e Mavidewe of D, 21005 App 38 Y2 93.885, 93 Oal
B, 307, 51637 (19745

[
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pealy prooedure. Fupther, he 1055 lsgislaturs could not foresee that
it would soon be the ols of appeligtc coitin fo mark sew pattis la edop-
tion and custody faw.**?  With hiadsigh®, it is clesr thet the leghiature
went too far whe it moved from &n aulematic stay to virtua! sutomatle
enforcement of evaty sustody order panding ar sppoad,

Z. Recomtmendstlons

Pourteen: years ago the court declared i3 Stack v. Stack that *the time
Is ripe” for “the devalopment of new and better techaiques 4 for deal.
ing with stwtody otdess pending nt eppeal. The time iy overdus today,
Two besic changss 1s the law ars necestary to sfiminkte the haemful
#ffects of the 1933 leglslation while proserving s benefits, Child cus-
tody orderd should gavierally be halted during the appeliste process, ns
under pre-1955 taw, Howsver, the olat court should retals the au-
thority to move the chilt! iroin en snvironmenst that ¢endangers hix
physical or smotiopal health to an extent thu! the advantages of stable
swrroundings are likely 6 be culweighed by thelr potentin] harm, s
The tris! court shottid have the addilosn! authority to make visitadon
ordety entf ether incldental temporsry orders whith sy becoma neses-
asry in the Hterim.

The second tecommandsd changs dexts with the serious problem
of delsy it the appeliste process. 1 the sppellate court affiome the
custody change ordered fi the lower cout, that chiangs may have been
held fn ubsyaics for so long ruting fhe anpetiate provess thit there
ia ngaitt & problet of tearing a child away from € fumilier surrounding,
The advatitage over etrrant law {3 thet & revorstl on appeal leaves the
child whete he b5, obviatling two ¥hifts of residencs that are presently
required, and an offivtnanec: seaulty in oudy one move of the child, But

S4B Fww, ap, Inoce Udee B TY Oal 34 B3R, 033 D24 2%, 119 gl Bptr, 415
(1973} thosw B0, 41 £l 36 899, 395 P00 244, 414 Ol Mste. 424 (1074}; Sap Disgo
County Dep't uf Pub, Weifare ¥ Baperior Cour, 1 05k 34 8, 496 224 499, 1D} Cxl,
Rpdr. 341 (4972); Chery! B2 v Superi Coutl, 41 Cal, Agp, 36 292, 118 Sal Hptr,
849 (1974} Conrdivasbly of Moo, 30 Usl App 34 992, 108 C4l, Bpt:. 685 (1911,
CV.C. v Suparier Court, 29 Cal, Agp. 30 909, 185 ol Bpte. 153 £§0%1); 2 1o Riys,
285 Cal. app. 2d 284, 83 Cut. f’{p{n 282 (1861,

49 1E% Oab Apy. 24 70 TR 1 Tl Mpme, 19T, SRR £18510,

450, This proposa! b bonwwed Do the sesitletions on madifaiions of sustedy
included in be Usieums Mabuaes ot Dot At 540900330, This prewi-
sion has Lok comeisd B Oolomds fCuto. Mav Sraf Axs. § (410-435(2)c)
(1974)), Eancky (Ky. Ble Brav, Ass, 7 403.35002(23 (Sopp, 1994)), sl Wash
ington {Wash, Rav, Thok Axea £ 20.00.25000 Hoy (Supp, 19743,
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bz I8 £t 2 sulticlent improvement.  The solutdon must be to Hmlt the
-duratioh of the appeiiste prooess, ,

Cuttsnily. expodited appsllais review ix avallable by rwegular dp-
peal i Juventle coust custody cenes™ or by teview by will of mandate
or prolithilion,  Ix 2 Rays®™® dentonstraies the possibilities for spesdy
appeat in devendensy and Begict cases,  Bven though the deeisdon o
sppeal wae reachad i only | rmotth, tpaed by no means datracted from
guelity; the decitlon har becomd a leader ™ Eimllarly, sdoption and
custody raatters can reach the spusliate courts by way of an sxbeaor
‘disary writ. Batrgotdisecy relled i such situations i grasted because
iortial appellots proeedures sre seknowledyed to result 1 intolarable
delay. 9 In vigw of the prestivel fousibilliy of cxpediting custody and

casBy, whatcver e srotedurcl remady, it Ja recommended
that appeale 1 olf custody and adomtion cases be given alwulute calen-
det peiority. Thete will, of cousss, be some thne fng betwaen the lowst
court ctistody order and the ledgiaent on appeal. I (he status quo hes
been maintalned in the messtinme, s Inordisate hatm should result
evets though ths chl'd must bs moved once efter ¢ spaedy sppeal.
Some chenges 's vustody are sngvoldebls,

Suminerleing the sugpaetioms mads sbove, it Is recommended
that:

(1} Any custody order'™ should be stayed pending as appesl,
except that the telal sourt o appeilate court may order thet the child
ba noved from en envirofiment ‘het o riausly endangers hin physical
or emotional heelt o an extets thed the barm Niksly fo be caused by
& changs would be outweighad by Hs sdvantuges to the child, ¢ Ad.
dltionaily, the t:i&l eourt shotld Yave the sowet to make afy temporary
orders regurding vishiation mud other incidentul matters that may be
mmmmmmm.

{2y Appeals I sl costudy mmiters shoald be so cet for bearing
& o take precedence over sl other wmotiers pendlog in the coust to
which the appeal b rker mid dhould be dleposed of witht gipatch,

A e it R AT i S R T

451, Car, Ware,  foenre ms ol B OB {Weat Buan. 1875 1 pmwiﬂ*& thet ths “ame
sael vhati hevs 3*%:5:&7%2 over uli giR8e psa in the o @ which the appost & taken,”

£5%, 285 Oul, Apn, 3d 250, 83 Ol Qeir, $52 (1961

9%, T cew oy besn rerdaed s ?“mf‘kf Yavy & Sapdibs, suvrd dwls 39, af 80
Clepm, 15713, spis Havisme, Wannsereey & (IoERtr pupee nole 3, 6l 0%

434, Foe, ng., B Dlgo Coaply Dhpd ol Pub theifos v, Superior Courd, ¥ Cgl,
$43, 9, 101 Cul. Babe 841, 7447 (19730

485 “Custody order’ mud “nustedy masiens” sre feficed 10 be alidactuslve, 20w
w eover guirdlassily, jnvsalle depsrdestcy, Sdopiog, baheas comus ed custody dRe
putes volved 1n macrrlage diesclaiisi and vny odier peosardinge.

438, dre vodp ASD paprs,




} emorandum 78-59 EXHIBIT 4

April 21, 1978

The Honorable Charles Imbrecht PEE?} ip1

California State Assembly L})Z
State Capitol

Sacramento, California 95814 (l—' ~
Dear Assemblyman Imbrecht: 1;0 \kﬂft

I have enclosed a copy of a letter on Assembly Bill 2517
for your review, I believe that Mr. Fulton raises some
valid points.

I would be happy to review this with vou at your
convenience, :

Sincere%yr’
N
”%‘- Palh I Yo |
Dennis L. DeWitt
Government Relations

DDW/dd

California Hospital Association
U2 steol St 1 RR0D 250 muesef Bhvd Suile 514
S tarentog, © atidomeg Y314 Lo Aneedos, Calidornia QOU2E
TN RFTI B RN E B 121 dhd-E3n
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- COMMUNITY PSYCHIATRIC. CENTERS

2130 EAST FOURTH S5TREET, SUITE 150/ SANTA ANA, CALIFORNIA 92705 / {714) 835-4535

JAMES W, CONTE

April 11, 1978

TO: " Mr. Dennis De Witt

RE: Assembly Bill 2517

I agree with the extension of the privilege for the psychotherapist-
~ patient privilege as outlined in this bill, '

The bill does state that the privilege exists between the therapist
and the patient as defined, as I go to the definitions 1 see several spec-
ifics that are involved continuously in psychotherapy in psychtatnc
factlities that are not mentioned.

As an example, there are, ‘in numerous psychiatric facilities in
California, Registered Nurses who have a masters degree, as an example,
from UCLA School of Nursing, who come out with the title known as
""clinical therapist''. From a licensing viewpoint, they are still a regis-
tered nurse, -however, as they get invelved in the psychiatric hospital
setting, they are continually doing therapy with the patients, they are
working with many groups of patients, running group therapies, doing
counseling, many times they are the director in charge of, as an example,
a day care treatment program.

Even at a lower education level than a masters degree we have
registered nurses in many of our facilities who are quite competent
who conduct community meetings of patients and their families who con-
stantly are meeting with the patients, maybe not acting in the professional
sense as a psychotherapist, however they do hear, they do discuss, they
do even reccrd sometimes in medical records, some very confidential in-
formation which could be involved in this type of criminal proceedings that
the legislation is referring to.

I think that the professional registered nurse, the licensed psychiatric
technician, the licensed LVN, should very definitely be invelved or considered

JCOmMtINUEd. o i v s e e i eae s e



Mr. Dennis De Witt /2 April 11, 1978

as exempt or exeinpt as to privilege., I further suggest that we have pro-
fessionals such as registered occupational therapists who are deeply
involved in a quasi-type of psychotherapy, and they also have definile
involvement in confidential subject matter of the patient which could be
very pertinent tn a criminal procceding.

This bill reminds me of an insurance pelicy. The more specific
things you define, then the more specific things you have excluded. If
they are going to start excluding specifics by definition for privilege, then
[ think they should exclude all those individuals who possibly could be in-
volved in psyclotherapy with patients,

Very truly yours,
A
et
Jack'J. Fulton

JIF/nf



